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of private and penal law in lawsuits shall be subject to
certain rules for the investigation and establishment of rights.
The individual may sometimes feel a certain sense of injustice
in cases where the outcome of a lawsuit is influenced by the
outward forms of the civil process, which are based on
arbitrary enactments, rather than by a regard to the objective
facts of the case. Undeniably such cases do often result in
the assertion that something is just when it is not really just,
and when the assertion can be maintained only by assuming
certain facts which perhaps have no actual existence, or by
neglecting other facts which did not find expression in the
course of the transaction; as, for instance, when the de-
fendant fails to avail himself of the legal delays in
proceedings, or to produce certain evidence that is at his
disposal. But precisely because the State makes it the duty
of each individual to look after his own rights, it must now
and then do what is not objectively right for the very sake
of right and justice. If when there is a legal contest
between individuals the State itself were to produce the
evidence pro and con, it would have a difficult business on
its hands, and one where the investigation would be exposed
In many ways to accidents; for the nature of these relation-
ships of private right withdraws them from publicity. But
since it is the highest interest of both parties to present all
the evidence at their disposal, and since they themselves
are in the best position to adduce such evidence, the State
has ordained that all civil processes shall be conducted on
the principle that the parties themselves shall present the
evidence, and that proofs not adduced by them shall be
treated as non-existent, though the judge may have private
information that such evidence exists. The only way of
realising justice in such matters is for this rule to be main-
tained without exception, the decision of the judge being
entirely uninfluenced by the accidental possession of know-